Introduction
In recent years, legal scholars, political scientists and social scientists in Western countries have explored the trend of 'judicial internationalisation' , meaning the increased interaction between judges from different jurisdictions around the world.
1 It has been suggested that courts, in particular the highest national courts and courts at the international level, have come to see their work more as a common judicial effort across national borders, and that a 'global community of courts' is emerging. 2 This development has been triggered by the trend of globalisation in the legal sphere, meaning the increased interconnections between legal systems in the world. 3 Systemic changes, such as the development of the European legal order and the increase in international legal instruments, have brought an increasing number of cases with international or foreign elements to the national courts in Western countries. The courts, in particular the highest courts, have been obliged to develop expertise concerning the application of legal sources elaborated outside of their national legal system. At the same time, meetings in transnational judicial networks and the availability of foreign legal sources, for example through internet databases, have made it easier and natural for judges to take an interest in developments outside of their national borders.
This article explores how this tendency of judicial internationalisation has affected the decisionmaking of the highest national courts in the legal system of the Netherlands, and which implications for the constitutional normative framework for judicial decision-making follow from this development. The article will not consider the role of binding international treaties in the decision-making of the Dutch courts, a topic which is addressed in other contributions to this special issue. 4 Instead, we will analyse the role of non-binding foreign legal sources, such as foreign legislation and the case law of national courts in foreign jurisdictions, in judicial decision-making. 5 The occurrence of this practice raises fundamental questions with regard to the normative basis for judicial decision-making under liberal-democratic constitutions, as it is problematic in light of the positivist doctrine on legal sources. Liberal-democratic constitutions, with the exception of the South African Constitution of 1996, 6 do not allow for the use of non-binding foreign law as a formal basis for a judgment in a domestic case. It thus becomes pertinent to know which specific use is made of foreign legal sources by the national judiciaries. Is foreign law consulted as a source of authoritative arguments or as a source of persuasive arguments for domestic decisions?
7 Which implications does the use of foreign law, as an example of the increased internationalisation of judicial practices, have for the constitutional normative framework for judicial decision-making? In recent years, legal scholars, political scientists and social scientists have explored these questions. However, their studies have focused mostly on common law jurisdictions, in particular the United States, 8 or on large jurisdictions, such as the UK, France and Germany. 9 Few scholars have as yet addressed the specific case of the Dutch legal system. 10 A more detailed study of the judicial practices in this legal system seems valuable in light of identified factors which influence cross-citations between national jurisdictions in Europe: legal tradition, language group, and the size of the jurisdiction. 11 Moreover, the particularities of the Dutch constitutional framework, in particular its openness towards international and European law, might have an influence on the approaches of judges to the use of foreign law. Because of this openness, Dutch judges are familiar with the interpretation and application of legal sources originating outside of the national legal system, and with the precedence which such sources can take over national laws. 12 In light of these observations, this article will focus on the practices of the two most significant highest national courts in the Dutch legal system: the Hoge Raad der Nederlanden (Supreme Court of the Netherlands, hereafter: Hoge Raad) and the Afdeling bestuursrechtspraak van de Raad van State (Administrative Jurisdiction Division of the Council of State; hereafter: Afdeling bestuursrechtspraak). 13 The responsibility of these courts with regard to the interpretation and development of the law entails that the need to reconsider judicial approaches under the influence of globalisation is arguably most pressing at this level of judicial decision-making.
14 The article combines a socio-legal analysis of the judicial decision-making of the Dutch highest courts with a legal-theoretical analysis of the constitutional implications of the identified practices. In Section 2, the competences and organisation of the two highest courts are presented, and the research design is outlined. Section 3 examines to what extent the use of foreign law has been integrated into the practices of the Hoge Raad and the Afdeling bestuursrechtspraak. Section 4 sets out the normative implications of the judicial recourse to foreign law at the constitutional level. This analysis will concern the constitutional factors which influence the role of the highest courts, and the adaptations to the Constitution which might be required in order to fit the globalised context of judicial decision-making. Section 5 presents some concluding remarks.
Setting the scene: a qualitative study of the Dutch highest courts
We will first consider the general characteristics of the two courts which are central in this analysis, the Hoge Raad and the Afdeling bestuursrechtspraak. Next, the empirical research design used in this research will be explained.
The highest courts of the Netherlands
The Dutch court system has been inspired by the French model. It features a judicial branch charged with the judgment of civil and criminal cases, and an administrative branch charged with the judgment of administrative cases. This system was introduced in the Netherlands during the French occupation of 1795-1813. 15 Significant reforms of the court system have taken place since, in particular concerning the integration of administrative adjudication into the general courts of first instance and the clearer organisational separation between the legislative and judicial functions in the Council of State (Raad van State). 16 However, the highest courts still reflect the general characteristics of the original model. The Hoge Raad is the court of final appeal in civil, criminal and tax law cases in the Netherlands. It is a court of cassation, meaning that its jurisdiction is limited to the judgment of questions of law, and does not include the judgment of facts. 17 The Hoge Raad has a number of additional competences. These competences include advice to the Government concerning legislative bills or reform plans for the judiciary, 18 the judgment of applications for cassation in the interests of the uniform application of the law (cassatie in het belang der wet), 19 the judgment of applications by the Procurator General concerning the suspension or discharge of judges, 20 and the judgment of public-office offences committed by members of the States General, ministers and state secretaries.
21 On 1 July 2012, a law has entered into force which allows the lower courts in the Netherlands to ask the Hoge Raad for a preliminary ruling on legal questions which have arisen in a large number of similar cases. This procedure is limited to civil cases. 22 The Hoge Raad at the time of the interviews consisted of the President, 6 Vice-Presidents, 31 Supreme Court judges and 3 extraordinary judges. The judges are distributed over three chambers: the Civil Law Chamber, the Criminal Law Chamber, and the Tax Law Chamber. Cases are judged by a panel of three or five judges. There is a Procurator General's Office at the Hoge Raad, which consists of the Procurator General, the Deputy Procurator General, and 21 Advocates General. The Procurator General's Office provides an 'opinion' (conclusie) to the Court in most cases (rather like that of the Advocate General before the Court of Justice of the European Union (CJEU)), and thus acts as an advisor to the Court on how to decide on the questions of law raised in the case at hand. The Advocates General work in one of the three fields of competence of the Hoge Raad. The Court has a support staff, which is organised in the Court's Research Service (Wetenschappelijk Bureau). Judges in the Criminal and Tax Law Chambers have personal judicial assistants. In the Civil Law Chamber, two assistants are available for all judges together. The highest administrative court in Netherlands, the Afdeling bestuursrechtspraak, is part of the historically developed institution of the Council of State, which combines the tasks of legislative consultation and the judgment of administrative cases. 23 The competence of the supreme administrative court mirrors that of the court of cassation. However, the Afdeling bestuursrechtspraak has the additional competence to judge some cases as a first instance court. 24 Criticism of the combination of political and judicial tasks in the Council of State has in recent years led to a reform of the internal organisation of the Raad van State, in particular consisting of a stricter division of legislative and judicial functions. 25 The Raad van State is formally headed by the Queen of the Netherlands, who holds the position of President. In practice, the Council is headed by the Vice-President. This position is currently held by Piet-Hein Donner, who succeeded Herman Tjeenk Willink in February 2012. 26 The Raad van State is further composed of a maximum of ten members, approximately 40 State Councillors, and a small number of Extraordinary Councillors. 27 Amongst the Extraordinary Councillors are one or two members of the Hoge Raad, whose role is to contribute to the consistency of the case law of the highest courts. 28 Member of the Raad van State Pieter van Dijk and Councillor Ben Vermeulen have been, since November 2010, deputy members of the Constitutional Court of Sint Maarten, one of the Dutch overseas territories. 29 To guarantee the independence of the judicial decision-making, no more than ten members and State Councillors may combine functions in the advisory and judicial divisions of the Raad van State. 30 Members and State Councillors who take part in the judicial division are appointed for life by Royal Decree. 31 The selection of candidates is made by the Raad van State itself, and candidates are considered on the basis of their expertise and experience in the fields of legislation, government, or the judiciary. If a member or State Councillor is solely appointed to the judicial division, prior legal training is a requirement for appointment. 32 The Afdeling bestuursrechtspraak consists of three chambers, each dealing with cases concerning a specific field of administrative law. The Spatial Planning Chamber decides cases at first and final instance under specific legislative acts, including the Spatial Planning Act, the Nature Conservancy Act, and the Transport Infrastructure (Planning Procedures) Act. The Aliens Chamber hears appeals in the field of immigration and asylum law under the Aliens Act 2000. The General Chamber, finally, decides cases under a variety of legislative acts, including the Environmental Permitting (General Provisions) Act, the Government Information (Public Access) Act, as well as cases under general municipal bye-laws and cases concerning planning permission and the like. 33 Until 1 June 2011, environment cases were dealt with by a separate chamber in the division. This chamber was integrated in the General Chamber on the occasion of the entry into force of the Environmental Permitting (General Provisions) Act. 34 Each chamber of the judicial division is composed of a Chamber President, one or more Vice-Presidents and a number of members, which in 2010 ranged between 11 and 24. 35 These members can be part of more than one chamber. The Afdeling bestuursrechtspraak is assisted by lawyers and support staff, who work in the Administrative Jurisdiction Department. The entire support staff of the Raad van State comprises around 600 persons, including 250 lawyers. 
The research design
The research presented in this article was conducted as part of a three-year research project concerning the changing role of the highest courts in Western legal systems under the influence of globalisation. This research project encompassed the highest courts of the Netherlands, France, the UK, Canada, and the United States. 37 The aim of the research was not to point out quantitative occurrences of the use of foreign law, but to describe and analyse the development of the practices of the highest courts in the globalised legal context. Since judicial deliberations are not public and not all considerations made by individual judges are revealed in the judgments of the highest courts, talking to the judges themselves was required to establish which personal approaches of judges exist and how influential these approaches are with regard to the use of foreign legal materials in the examined courts. Sufficiently reliable information was obtained through the linking of information from the interviews with case law and other sources which provide information concerning judicial approaches, such as public lectures.
In the Netherlands, interviews were held with thirteen judges of the Hoge Raad, as well as with five Advocates General. These interviews took place in September and October 2009. The selection of judges and Advocates General was made based on the advice of a judge at the Court. The interview requests were sent to the President of the Court and to the Procurator General, who forwarded this request to the selected judges and Advocates General. With the exception of one Advocate General, who could not participate because of time constraints, all of the contacted judges and Advocates General agreed to take part in the research. Additional information was obtained through meetings with two judicial assistants at the Court. These meetings were arranged with the help of a judge at the Court. The results of the interviews were used in a comparative analysis with the UK Supreme Court, at which interviews were held in November 2009. 38 Furthermore, interviews with two members of the Afdeling bestuursrechtspraak and with a liaison officer took place in March 2011. The progress which had been made with the research at the other highest courts in the research project at that time justified the focus on a small number of the highest administrative judges. The judges at the Afdeling bestuursrechtspraak were selected on the basis of their expertise in the field of international law, EU law and comparative law. The interviews were arranged with the help of a contact at the Council of State.
In order to obtain as much useful information as possible, while at the same time allowing the comparison of results, a semi-structured interview technique was chosen. 39 A list of themes was formulated in advance. Questions based on these themes were brought up during the interviews, while flexibility in the formulation and the sequence of these questions was allowed. A central concern in the interview design was to create an atmosphere in which the judges would feel free to express their personal views. For this reason, the judges were informed that any information used in publications would be non-attributed. Furthermore, no interviews were tape-recorded. Each interview lasted between 45 minutes and one hour. Notes made during the interviews were typed out as soon as possible after the interview. Mostly, this was done on the same day or on the day after an interview had taken place. The notes of each interview were organised by connecting them with the selected themes of the research.
The questions which were discussed with the judges focused on several main lines of inquiry. These concerned, first of all, the personal experiences of the judges with international and foreign elements in their decision-making. Secondly, questions were asked concerning the judges' participation in the international relations of their court, for example through judicial networks and exchanges between courts. Further questions concerned the types of foreign legal materials used in the judges' decisionmaking, and the practical aspects of the search for and the use of these materials in judicial deliberations and reasoning. The aim of this line of inquiry was inter alia to find out to what extent judicial assistants, litigants and legal counsel and academics have an influence on the judges' use of foreign legal materials. To get a better idea of the influence of the judges' personalities on their decision-making, some questions 37 The results of this research will be published in E. Mak were asked concerning the judges' personal background. These questions concerned the judges' legal training and their professional experiences before being appointed to the highest court. Finally, questions were put to the judges regarding the perception of their role in the balance of powers at the national level and in the global legal context. The analysis of case law, the academic publications of judges and public speeches delivered by judges was used to validate and complement the results of the interviews. This analysis started out from judgments and publications mentioned during the interviews. An additional analysis of case law was made through the search for citations of foreign law in the published judgments of the highest courts. The purpose of this analysis was not to establish the frequency of references to foreign law, but to confirm the judges' account of the different ways in which foreign law is used in judicial decisionmaking and of the foreign jurisdictions which are consulted. The aim of the analysis of public speeches and academic publications by judges was to find out whether the views expressed by individual judges in the interviews corresponded with public statements that they had made regarding the discussed topics. Moreover, this part of the research made it possible to assess the views of judges who did not participate in the interviews. The sources which were used for this research were the case reports in Nederlandse Jurisprudentie and the published judgments on the websites of the judiciary 40 and the Council of State.
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Public speeches by judges were retrieved through a search of the official websites of the highest courts, national governments, judicial networks, universities and other institutions and a general search on the Internet. Finally, the academic publications of judges were collected using the standard methods of literature research in legal scholarship. The study of these additional sources has proved to be very valuable for the completion of the picture which was established on the basis of the interviews. Points of view and examples mentioned by the judges in the interviews could be placed in context by the study of their public statements and the analysis of relevant judgments of the highest courts. The published judgments of the courts, in turn, can be understood better through the explanation offered by judges concerning the use of foreign law. The judges' observations and the information from the analysed public sources corroborate each other and together clarify the development of judicial internationalisation in the highest courts and its implications for judicial decision-making at this level.
Constitutional dynamics: the judiciary and globalisation
In the interviews, the judges of the Hoge Raad and the Afdeling bestuursrechtspraak outlined their experiences with the use of foreign legal sources and they shared their views concerning the usefulness of references to these sources in judicial decision-making.
Judicial considerations: the usefulness of foreign law in judicial decision-making
Which motives do the highest court judges in the Netherlands have for using non-binding foreign law in their deliberations and judgments? The views of the judges regarding what constitutes sound and efficient judicial decision-making are of importance here. Concerning the aim of using foreign legal materials in judicial deliberations, interviewed judges in Western highest courts have indicated that several motives play a role, on their own or in combination. 42 The use of foreign legal sources is considered useful, firstly, when the case to be decided holds particular public importance. Secondly, foreign legal materials are considered helpful when judges want to obtain better knowledge or a yardstick for the judgment of the case at hand. Thirdly, judges measure themselves with other courts and want to meet the same quality standards as their 'peers' in other jurisdictions. Finally, the research of foreign legal materials allows judges to spot trends regarding the evolution of the law in other legal systems and to determine their own position regarding these trends.
Particularities of the views in the Dutch highest courts relate to the legal tradition and developed style of reasoning in the two examined courts. References to foreign case law and legal doctrines in principle do not occur in the published judgments of the Dutch Hoge Raad and are relatively scarce in the opinions of the Advocates General. Most of the interviewed judges expressed the fear that the discussion of foreign judgments in their decisions would give rise to criticism concerning the legal systems to which reference is made: why look at one system, but not at another? References to foreign judgments would thus risk weakening the authority of the judgments of the Hoge Raad. Indeed, the discussion of foreign judgments would not fit the Dutch tradition of judgments, which might no longer be apodictic but are still reasoned more 'economically' than is the style in the common law tradition. 43 Moreover, citations of case law are already rare in the case law of the highest courts, as no formal system of precedent exists in the Netherlands. 44 In this context, the judges consider that the citation of foreign judgments in the decisions of the Hoge Raad would be a bridge too far. They feel that the opinions of the Advocates General, which are published alongside the Court's judgments and which sometimes contain a discussion of arguments from foreign law, are sufficient to give more insight into the background of the Court's reasoning. These opinions clarify to some extent whether, and if so which, foreign sources have played a role in the decision-making of the Supreme Court.
Judges in the Hoge Raad further mentioned that sometimes a specific approach to the use of foreign legal sources is dictated by the subject-matter of the case at hand. In extradition cases, for example, the starting-point is mutual trust between states. The Court, because of this mutual trust, will try to grant requests for extradition to the largest possible extent. This involves the comparison of the national law and the law of the foreign legal system which sent the request for extradition. The study of the law of a foreign legal system here is an essential element to the judgment of the case at hand and the consistency of the interpretation of legal provisions is an important aim of the judicial decision-making.
At the Raad van State, the influence of comparative law is considered to be more significant in the Council's function as an advisory body on legislation than in its function as the highest general administrative court in the Netherlands. An interviewed judge observed that in judging one has to limit one's focus to what matters for the case at hand. In that specific context, comparative law generally only has limited usefulness. Why would one choose to be guided by the German Bundesverfassungsgericht, which functions under a different system regarding the implementation of international law? Or by French law which is much less direct than the equivalent Dutch law? The judge indicated that, if a choice has to be made, the judges in the Raad van State prefer to engage in a vertical comparison, for example with the CJEU or the European Court of Human Rights (ECtHR), rather than in a horizontal comparison with courts in other national jurisdictions. The European courts are considered to be the 'cassation judges' for EU law and the European Convention on Human Rights (ECHR), which makes it interesting and legitimate for the Raad van State to pay attention to the case law of these courts. Concerning the horizontal comparison with other national courts, the particularities of national legal systems and procedural laws are thought to form an obstacle for a fruitful study of the judgments of these foreign courts. The judge made an exception for the Grondwettelijk Hof van België (Constitutional Court of Belgium), previously the Arbitragehof (Court of Arbitration). 45 This Court is considered to function in a similar system of the implementation of international law as the Raad van State. This provides a basis for legal comparison, for example concerning the concept of the 'reading together' of fundamental rights provisions. In the case Jezus redt, for example, Articles 6 and 7 of the Dutch Constitution, concerning the freedom of religion and the freedom of expression, were read together with Articles 9 and 10 of the ECHR, concerning the same fundamental freedoms.
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This judge further considered that comparative law is interesting for judges only in an abstract sense. The judge felt that comparative law should only be used at the level of concepts and that it should only serve as an inspiration. Concerning the deciding of individual cases, from a practical point of view time constraints limit the possible engagement of judges with foreign law. 47 From a principled point of view, this judge's reservations concerned the usefulness of comparative law in light of the argument that foreign legal systems are very different from the domestic legal system of the Netherlands, and that these foreign legal systems do not provide specific solutions. The judge considered that the point of departure for the use of comparative law should be the usefulness for pending cases, combined with the requirement of the celerity of proceedings.
Judicial practices: the use of foreign law in judicial decision-making
Because of the absence of citations of foreign law in published judgments, it is difficult to assess the impact of comparative law on the decisions taken by the Dutch highest courts. However, information from the interviews and other published sources make it possible to sketch the use of foreign sources in more detail.
The Hoge Raad's Annual Report 2007-2008 addresses 'international dimensions' in the Civil Law Chamber's case law. 48 However, comparative legal research is merely mentioned as a tool used to identify the meaning of rules of uniform private law, and only two specific examples are given of cases in this category in which the Supreme Court's decision was based on the use of international and foreign law.
49 This is slightly different in the Annual Report 2009-2010, which is entirely dedicated to the internationalisation of the Hoge Raad's decision-making. The chapter of the report concerning the Civil Law Chamber contains a detailed explanation of the Court's use of the comparative method of interpretation, which has become the standard in cases in which no supranational court exists to which a request for a preliminary ruling can be sent. 50 The information obtained from judges and Advocates General confirms that, in this type of cases, comparative law at least plays a role in the phase of discovery before the judgment is written.
For the judges of the Hoge Raad, foreign judgments which are taken into account in the judicial deliberations mostly originate in France and Germany, and sometimes in the UK or the US. Several judges mentioned that they consult the case law of the German Bundesgerichtshof in cases regarding commercial law, for example the law on bills of exchange, and in intellectual property cases. The Hoge Raad considered, for example, the case law of the Bundesgerichtshof in deciding whether LEGO, after the expiry of its patent, could halt the copying of its toy building blocks through an action based on precise imitation ('slaafse nabootsing').
51 Advocate General Verkade, in his opinion for this case, discussed a relevant judgment of the German Federal Court of Justice (Bundesgerichtshof). 52 Although the Hoge Raad reached a different decision than the German Court and did not mention the German case in the reasoning of its own judgment, interviewed judges indicated that they appreciate the opportunity to learn from foreign case law. A similar concern played a role in the Baby Kelly case regarding a 'wrongful life' claim. In this case, a claim for damages was made in the name of a severely handicapped child, born as a result of an incorrect diagnosis during the mother's pregnancy. In his opinion for this case, Advocate General Hartkamp included an extensive discussion of inter alia French and German case law. 53 Again, the Hoge Raad judged differently on the legal question than its foreign counterparts. Yet, the judges felt that the information about the foreign case law was helpful to obtain knowledge and find an adequate yardstick for deciding the case. In criminal cases, most of the interviewed judges considered that references to foreign judgments occur more often with regard to questions of substantive law than with regard to questions of procedural law. These references seem to have for an aim to better identify the current state of the domestic law. Examples which were mentioned concern the comparison with German law regarding the absoluteness of the right of non-disclosure; 54 the explanation on rights of appeal ('Rechtsmittelbelehrung'); and the interpretation of the concept of self-defence ('noodweer'). 55 In a case concerning the insulting of a group ('groepsbelediging'), extra literature and case law were added to the judges' file by the reporting judge, and at the suggestion of another judge a judgment of the British Law Lords was used in the deliberations in chambers. Concerning the right to a fair trial, US law is considered instructive in addition to the ECHR.
Concerning tax law, in some cases the case law of courts in other OECD Member States is analysed to find guidelines for the application of the OECD Model Tax Convention (MTC). 56 Furthermore, the example was mentioned of a case in which the Court of Appeal for England and Wales was contacted because it seemed that pending preliminary questions of this Court to the CJEU might be of use for the decision in the Dutch case as well. In yet another case, the judgment of a Greek court was deemed relevant for a decision regarding unjustified VAT reclaims. However, here the problem of understanding the context and language of the decision came up. 57 Finally, judges in the Hoge Raad indicated that they sometimes take account of prestigious 'soft law' instruments when judging cases. A judge in tax cases mentioned that regulations of the International Accounting Standards Board 58 have been used by the Hoge Raad as a guideline for its decision-making. Likewise, the OECD Commentary to the MTC is considered an aid to the interpretation of this treaty. In the Civil Law Chamber, the Principles of European Contract Law (PECL) are sometimes used as a source of reference. 59 A search of the published judgments of the Hoge Raad yielded 23 judgments of the Civil Law Chamber, delivered between 2002 and 2012, in which reference was made to the PECL or commentaries of these Principles. All references are to be found in the opinions of the Advocates General. 60 The interviewed judges and Advocates General asserted that the PECL are used for guidance only. An Advocate General mentioned the example of assessing the termination of a breach of contract, taking account of the fundamental interests of the parties. The analysed case law of the Hoge Raad corroborates this view. In a case concerning the interpretation of the termination clause included in a contract of employment, Advocate General Huydecoper observed that two kinds of interpretation identified in the Dutch academic literature in some foreign legal doctrines are considered to be identical. 61 In a footnote to this observation, he remarked that: 'Notwithstanding many differences, the sources of law for our neighbouring countries indicate a remarkable unanimity as regards the idea a) that contracts are to be interpreted in the first place on the basis of the intentions of the parties, which unless proved otherwise have to be interpreted in light of the standard of the "reasonable man"; and b) that an addition to what was agreed upon in the absence of proved or reasonably assumed intentions of the parties has to take place with reference to what reasonably judging parties in the given case would have assumed. ' 62 The influence of these observations on the deliberations and the decision of the Hoge Raad is not evident from the judgment, since the judgment was given with a shortened reasoning. The Afdeling bestuursrechtspraak cited its own earlier case law, in which it had held that the UN Convention prohibited the Minister of Defence from granting the application for the disclosure of requested UN documents. 66 After discussing the UN's view concerning the confidentiality of the documents requested in the case at hand, the Raad van State discussed the argument advanced by the appellants on the basis of the Manderlier judgment. The Council considered:
'The Manderlier judgment at first instance gives no reason to conclude otherwise. In its judgment the court of first instance in Brussels dismissed the plaintiff 's civil claim against the UN because the UN invoked its immunity from every form of legal process pursuant to article II, section 2 of the UN Convention on Privileges and Immunities. In its judgment of 15 September 1969 (Revue critique de jurisprudence belge 1971, p 449 ff) the Cour d' Appel de Bruxelles upheld the court of first instance's judgment. In its judgment, the appeal court held that by acceding to the UN Convention on Privileges and Immunities, the parties to the UN Charter have established the necessary privileges and immunities and that the courts would be exceeding their authority were they to assume the right to evaluate the necessity of the immunities vested in the UN by that convention (…). '
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The Raad van State held that the argument of the appellants was untenable and that the appeal therefore was unfounded. It upheld the contested judgment of the District Court of Amsterdam. 68 It seems that the Belgian judgments in this case were discussed primarily to give a reply to the arguments put forward by counsel for the appellants. An interviewed judge pointed out that in principle the Raad van State does not refer to the case law of foreign courts for the interpretation of international treaties, if sufficient information is available through international courts, in particular the European Courts. This approach is taken with regard to all foreign courts, including constitutional courts. Therefore, the described case should indeed be considered to be an exception.
Concerning the research of foreign legal sources, the interviewed judges in the Hoge Raad confirmed that they get most of their information through the opinion of the Advocate General. The judges of the Hoge Raad and at the Afdeling bestuursrechtspraak indicated that the citation of foreign judgments by counsel is very rare. By contrast, binding legal sources originating at the international level, in particular EU law and the ECHR, are frequently used in the arguments of counsel. Besides the information provided in this way, the judges depend almost entirely on the research done by their assistants and on their own research to find out about foreign legal materials which might help to decide a specific case. Some judges seem to be more inclined than others to carry out extra research of foreign legal materials. An interviewed judge of the Afdeling bestuursrechtspraak pointed out that the time which can be spent on research for individual cases is limited. The Afdeling bestuursrechtspraak works with delays for judgment which are strictly upheld. The normal delay is one year, and for spatial-planning cases a judgment has to be given within six months.
Conclusion
In the globalised legal context, the Dutch highest courts pay attention to the laws and case law developed in foreign national jurisdictions. However, the citation of foreign sources in the published judgments of the highest courts, or in the opinions of the Advocates General at the Hoge Raad, does not constitute a frequent practice. 69 In order to better understand the developed practices, we will now focus our attention on the constitutional normative framework for the judicial decision-making of the highest courts. This second part of the analysis will clarify whether the changed judicial practices fit within the existing constitutional framework or whether an adaptation of this framework should be considered in light of the effects of globalisation.
Constitutional implications: a new framework for judicial decision-making?
Which consequences does the described trend of judicial internationalisation have for the constitutional normative framework concerning the judicial decision-making of the highest courts in the Netherlands? We will consider relevant aspects which emerge from the empirical research and which should be taken into account in efforts to adapt the Dutch Constitution to the current globalised legal context. Three aspects seem to be concerned. Firstly, the constitutional normative framework should acknowledge the shifting emphasis in judicial approaches from the formal status of legal sources, based on their democratic legitimation, to the substantive value of these sources for the deciding of cases. Secondly, the framework should take into account the influence of legal tradition and the nature of cases on the use of foreign law in judicial decision-making. Finally, the effectiveness and efficiency of judicial decision-making should be considered.
The democratic justification of judicial decisions
How does the use of foreign law relate to specific theories of judging and how do these theories affect the attitudes of judges concerning the role of their highest national court in the globalised legal context? The question of the authority of sources for judicial decision-making is more complicated than the positivist distinction between sources which have and sources which have not been approved as binding sources of domestic law by the competent national authorities. Analyses of judicial approaches in case law, for example concerning the use of foreign law by the US Supreme Court, demonstrate that the authority of legal sources is connected to the development of the use of these sources. In an informal and incremental process, a source will often become less or more binding in proportion to the frequency with which use is made of this source in the judgment of cases.
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The underlying issue, in this respect, is whether the recourse to foreign legal sources is considered desirable or not. Arguments in favour of and against the use of foreign law have been formulated by judges, academics and political actors on the basis of diverse normative points of view. It has been argued that disagreement on this topic can be traced back to attitudes concerning the role of judges, such as pragmatist and legalist views or liberal and conservative views. 71 In the context of the globalised legal context, judicial attitudes concerning the appropriate practices of highest national courts can be considered to translate into globalist and localist views. 72 Vicki Jackson has made a further classification by relating the approaches of courts in different jurisdictions concerning the internationalisation of judicial decision-making to three different postures: the resistance to global influences, the aspiration of the cross-border convergence of legal rules, and the engagement with foreign legal sources as 'interlocutors' in judicial decision-making. 73 We will assume that localist judges take a posture of resistance to the use of foreign law and that globalist judges will represent postures of convergence or engagement.
The empirical research presented above reveals that none of the interviewed judges in the Dutch highest courts are absolutely against the study of foreign law. Indeed, the arguments of judges with a localist view differ. Judges who take an absolutely resistant posture oppose the use of non-binding foreign legal sources on the basis of the absence of formal authority of these sources within the highest court's jurisdiction. US Supreme Court Justice Antonin Scalia, who has expressed his views in dissenting opinions, speeches and publications, is perhaps the most well-known proponent of this view. He has argued that the citation of foreign law in judicial reasoning cannot be considered to be merely of a supportive nature besides the reasoning based on the national law. In his view, if the Supreme Court acknowledges foreign support for a specific interpretation of the law it grants to the foreign law the value of an authoritative source for its decision-making. 74 Other localist judges, including several of the interviewed Dutch judges, do not contest the use of foreign law in judicial deliberations as such. However, they are doubtful about the guidance which might be derived from the study of foreign law. These judges emphasise that judgments handed down in foreign jurisdictions cannot provide specific solutions for domestic cases, because of the differences between national legal systems based on the national legal culture. In this respect, the time-consuming nature of comparative legal research might be an additional reason for abstaining from an inquiry into foreign legal sources.
Globalist judges appear in two types. Most of the judges included in this study are not absolutely in favour of striving for convergence with the laws of other countries or with international law. Indeed, and befitting the balanced nature of the judicial function, the majority of the judges seem to have a nuanced approach regarding the use of foreign law in judicial decision-making. These judges fit the posture of engagement with foreign law. The judges expressed different degrees of willingness to engage with global influences. This willingness seems to be related to the perceived usefulness of foreign legal sources in the decision-making in concrete cases. The mentioned limitations of comparative legal research for the judgment of concrete cases echo the criticism expressed by localist judges. However, globalist judges underline the inspiration which foreign concepts and solutions can bring for the decision-making in difficult cases and cases of public importance. The yardstick or example provided by foreign case law can help judges to find a solution or support for their decision. The globalist judges feel that this can strengthen the judicial reasoning and enhance the public trust in the court's judgment. Moreover, they are of the opinion that the study of foreign law can assist them in making sure that their standards for decision-making are of the same quality as those of their foreign peers. Finally, the study of foreign law is considered useful for assessing whether a domestic judgment would be following general trends in the development of the law in other Western legal systems. These considerations fit the idea, voiced by John Bell, that the use of foreign law can add force to arguments based on domestic law on the basis of 'a sense of fairness that similar situations should receive similar solutions across legal systems' . 75 While acknowledging that the justification of judgments should still be connected to the domestic law, Bell considers that foreign case law can provide a 'reflecting mirror' which enables a better judicial analysis of the domestic law.
Legal tradition and the nature of cases
Concerning legal tradition, it seems that the doctrine of precedent has only a limited influence on judicial practices regarding the reference to foreign case law. This doctrine, which obliges courts to follow prior decisions taken by the highest courts in their jurisdiction, is typical for the common law tradition but not for the civil law tradition in which the Dutch courts function. 77 In civil law systems, no formal system of precedent exists. However, persuasiveness can be identified as an element in the approach of courts in these systems with regard to previously decided cases. 78 In practice, judgments of the highest courts in the Netherlands regularly feature as an 'informal precedent' in later decisions of these courts and in general are followed by the courts of first instance and the courts of appeal in their decision-making. 79 The judgments of courts in foreign jurisdictions, in principle, do not have binding force in other jurisdictions. This is the case regardless of whether these are common law systems or civil law systems. Nonetheless, the research presented in this article reveals that, in the globalised legal context, foreign judgments are sometimes consulted to find persuasive arguments for deciding domestic cases. The Dutch courts sometimes look to the case law of foreign courts in order to find arguments to assist the decision-making in their own cases. It can be argued that, through regular use, these foreign judgments incrementally become binding sources for the judgment of domestic cases. 80 Indeed, it appears that most of the interviewed judges in the Dutch highest courts are more concerned with the persuasive force of legal arguments than with the formal source from which these arguments derive. In this respect, the authority of legal sources in the decision-making of the highest courts does not depend so much on the formally binding or non-binding nature of these sources.
However, a relevant aspect related to legal tradition concerns the style of judicial reasoning at the Dutch highest courts. The interviewed judges pointed out that the citation of case law as such is rare in the judgments of the Hoge Raad and the Afdeling bestuursrechtspraak. For reasons of tradition and the requirement of a unanimous decision, judgments in the Dutch system tend to be relatively short. In this light, the citation of foreign law would be exceptional. 81 Indeed, some interviewed judges felt that the reasoning of a judgment might be weakened because of possible criticism of the use of foreign law, for example with regard to the scope and relevance of the legal comparison with other jurisdictions.
Furthermore, legal tradition plays a role in the selection of foreign legal materials for comparison by the Dutch courts. The judges most often study foreign sources originating in other civil law jurisdictions. They consider that the French and German influences in the Dutch legal system provide reasons for looking to these systems first when engaging in a comparative legal study. Besides language, all interviewed judges also take into account the prestige of specific foreign courts, such as the German Bundesgerichtshof, the French Cour de cassation and Conseil d'État, and the UK Supreme Court, when selecting case law for a comparison. These considerations parallel the factors identified by Gelter and Siems concerning crosscitations between highest courts in Europe. 82 The Dutch judges display a preference for legal sources which come from courts which: 1) share the same legal tradition; 2) are accessible in terms of language; and 3) operate in larger jurisdictions, allowing them to build up qualitatively sound and politically influential case law.
The interviews clarified that the nature of cases plays a role in the judicial use of foreign law, too. The study of foreign law can be a requirement in cases in a specific field of law, such as private international law cases or extradition cases. However, the use of foreign law is certainly not restricted to cases which by their nature require judges to engage in such an exercise. Many of the interviewed judges pointed out the usefulness of a comparative analysis of foreign legal materials for the judgment of difficult cases, in which no case law existed in the national legal system.
The effectiveness and efficiency of judicial decision-making
The functioning of highest national courts in liberal democracies is determined not only by classic liberal-democratic principles, such as the guarantees of judicial independence and impartiality and the abovementioned requirements related to the principle of democracy and national legal tradition. The highest courts, like all national courts, are also subject to standards concerning the effectiveness and efficiency of judicial proceedings. Such standards can be identified in Article 6 ECHR, which states that the right to a fair trial encompasses the individual's entitlement to a hearing 'within a reasonable time' . More generally, it can be noted that an increasing emphasis on the effectiveness and efficiency of judicial functioning has occurred in Western liberal democracies under the influence of theories of New Public Management. These theories have been used in judicial reforms in Western European countries since the 1980s and 1990s in order to find adequate solutions for the organisation of judicial decision-making in the current complex societal and legal context, for example through a restructuring of court management or increased specialisation within the judiciary. 83 When relating the above to the topic addressed in this article, it can be argued that the use of foreign law by the highest national courts might have a negative effect on the effectiveness and efficiency of these courts' decision-making. After all, researching foreign legal sources and the discussion of these sources in judicial deliberations might not yield arguments which are essential to the deciding of the case. Furthermore, this research might be time-consuming. Still, the effectiveness of the judicial decision-making could increase if the research of foreign law yields substantial input for the deciding of a case. Besides these considerations of principle, it is likely that the possibilities for the highest courts to engage in the use of foreign law will be limited by practical constraints. Such constraints may concern the knowledge of foreign languages, the access to foreign legal sources, and the availability of assistance with the conduct of comparative legal research.
Indeed, the research of the practices of the Dutch highest courts confirms that judges take into account the costs, in terms of the time spent on the research and study of foreign legal materials, and the benefits of this exercise, in terms of useful concepts and arguments for their decision in a domestic case. The research provides helpful information to add nuance to this conclusion.
The costs of the comparative exercise, firstly, vary for judges depending on: the assistance which they can make use of for this research; their personal affinity with and ability to conduct comparative legal research; and the accessibility of foreign legal sources, for example through databases, judicial networks and personal contacts. Both the Hoge Raad and the Afdeling bestuursrechtspraak have access to judicial assistance, which seems to provide adequate help with comparative legal research. 84 Many of the Dutch judges have the ability to conduct comparative research by themselves and to have access to relevant sources. This is related to the legal training and experience of the judges as well as to their involvement in transnational judicial exchanges. 85 In sum, both organisational and personal factors in the Dutch highest courts suggest that the costs of using foreign law in judicial decision-making do not constitute an obstacle to the further development of this practice.
Concerning the benefits of the study of foreign law, a clear relation exists with the postures of judges concerning the role of their highest court in the globalised legal context. 86 Globalist judges will consider the study of foreign law to be more useful for their court's decision-making than localist judges. Therefore, depending on personal affinity and ability, globalist judges will engage in the study of foreign law more readily than their localist counterparts. Interestingly, considerations in this respect seem to be related mostly to the personal approach of judges to the task of judging. In this respect, the approaches of judges of a similar mind who work in different highest courts might be closer to each other than the approaches of two judges at the same highest court who hold opposite views on the usefulness of the study of foreign law.
Discussion
The justification of judicial decisions, legal tradition and the nature of cases, and the effectiveness and efficiency of judicial decision-making are all affected by the developing practices of the Dutch highest courts concerning the use of foreign law. At the normative level, the most significant change concerns the slow but steady shift from a formal-positivist approach to the use of legal sources to an approach based on the substance of legal sources. This shift can be understood in light of the more general trend of legal globalisation and the dissolution of national legal borders which is caused by this trend. US Supreme Court Justice Stephen Breyer, discussing the impact of international and foreign law on his professional life, has observed about this development:
'For one thing, my description blurs the differences between what my law professors used to call comparative law and public international law. That refusal to distinguish (at least for present purposes) may simply reflect reality. The commercial law of various States, for example, has become close to a single, unified body of law, in part through the work of uniform state law commissioners, in part through a pattern of similar judicial responses to similar problems, in part because of the work of intermediate judicial institutions such as federal bankruptcy courts, in part because the interstate nature of commercial contracts means that judges in different states apply each other's law. Formally speaking, state law is state law. But practically speaking, much of that law is national, if not international in scope. Analogous developments internationally, including the development of regional or specialised international legal bodies, also tend to produce cross-country results that resemble each other more and more, exhibiting common, if not universal, principles in various legal areas. ' 87 This observation reveals the inadequacy of traditional state-oriented constitutions to capture the current relations between national and international legal rules. The substance of legal rules is increasingly converging, both vertically between national and international legal orders and horizontally between national legal orders. In this respect, the distinction between dualist and monist mechanisms for the implementation of international law in national legal systems is becoming less important. Still, the traditional openness of the Dutch monist system might have paved the way for the current willingness of many judges of the Hoge Raad and the Afdeling bestuursrechtspraak to consider foreign legal sources. These judges have been educated and they have built up judicial experience in a system which places a high responsibility on judges concerning the establishment of the relationship between international and national legal rules. Whereas Justice Breyer's statement might give rise to debate in the dualist US legal system, 88 many of the interviewed Dutch judges would not seem to have any problem in accepting his description of the globalised legal context. This openness of the Dutch judges to engage with legal rules developed outside of the national legal system further seems to be connected with the involvement of the Netherlands in the process of legal integration within the European Union (EU). While this process aims at the harmonisation of national laws within the European legal context, it respects the fundamental differences between the national constitutions of the EU Member States. This recognition of constitutional pluralism enables national courts to engage in a dialogue with the CJEU, steering clear from the traditional emphasis on the vertical relation between the Member States and the supranational legal order. 89 In a similar way, the 'global community of courts' , as described by Anne-Marie Slaughter, 90 finds its legitimacy in the recognition of shared fundamental values from which judges can derive inspiration for the judgment of domestic cases, and the simultaneous recognition of national cultural differences which delimit the scope of useful comparative exercises. Concerning this relative usefulness, the research clarifies that the recourse to foreign law is considered by judges more readily if a shared legal framework exists because of historical ties with another legal system, or if the nature of the case to be decided invites a legal comparison.
Concluding remarks
The constitutional normative framework for judicial decision-making in the Dutch highest courts is evolving. The judicial practices of the Hoge Raad and the Afdeling bestuursrechtspraak reflect acknowledgment of the increasing intertwinement of legal orders and the search for a judicial approach which fits with this globalised legal context. This approach seems to have been found in an increased emphasis on the persuasiveness of legal arguments rather than on the source from which these arguments originate. Debates about the Constitution should consider how this changing approach to judging can be reconciled with the positivist nature of the current provisions concerning judicial decision-making and the implementation of international legal rules. Concerning the use of non-binding foreign law, no formal constitutional arrangements seem to be required. The developed judicial approaches and the views expressed by the interviewed judges in the Dutch courts reveal a careful and nuanced reflection. Domestic law still remains the basis for all judicial decisions. Further judicial exchanges and academic debates can facilitate the development of a methodology of comparative legal research for the benefit of judicial decision-making, and discuss the argumentative possibilities for the use of foreign legal sources in the legal reasoning of judgments.
